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Charles R. Spinner, in et al 
09/871,463 
May 31, 2001 
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Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 223 1 3- 1 450 

Sir: 

PETITION U NDER 37 C.F.W If i aaa 
Pursuant to 37 C.F.R. § 1.144, and prior to entry of Applicant's Notice of Appeal, 
Applicant respectfully petitions from the Restriction Requirement mailed August 24, 2004. 

Applicant traversed the Restriction Requirement in a response filed November 8, 2004, 
and requested reconsideration of the claims. 

The Restriction Requirement restricted claims 1-7, drawn to a method of making a semi- 
conductor device, from claims 8-20, drawn to a semiconductor device. 

The Restriction Requirement asserts that the method claims (1-7) and the structure 
claims (8-20) are distinct because the structure of claims 8 and 16 may be manufactured by a 
materiallydifferentr*^ Specifically, the Restriction Require- 
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ment asserts that the product and process are distinct because "etching, instead of chemical 
mechanical polishing, could be used to remove portions of the protective barrier layer." 

Restriction is only proper where the claims are independent or distinct MPEP § 806. 
In passing on questions of restriction, the claimed, subject matter must be compared in order to 
determine distinctness and independence. MPEP§ 806.01. Jn me present application, pending 
independent claim 8 does not require removal of any portion of the protective barrier layer. 
Instead, claim 8 reads on a structure nriorto removal of portions of the protective barrier layer. 
Thus, the existence of alternate methods for removing portions of the protective barrier layer, 
other than by chemical mechanical polishing as recited in claim 1, is NOT RELEVANT to 
whether the structure of claim 8 could be fabricated by a materially different process. 

In addition, it is not apparent that the structure recited in pending independent claim 1 6 
could be formed by etching rather than chemical mechanical polishing. Claim 16 recites a 
portion of a protective barrier layer over a central region of the tungsten and within the opening. 
Isotropic etching would uniformly remove a conformal protective barrier layer, while 
anisotropic etching for partial removal would remove the vertically thinner portions (e.g., at the 
center of an opening) leaving sidewalls alongside vertical or sloped surfaces. Neither type of 
etching would result in the structure recited in claim 16. 

In addition, a process of making and the product made are distinct inventions only if: 
(A) the process as claimed is not an obvious process of making the product and can be used to 
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different products; and (B) the product as claimed can be made by another and 



materiallydifferentprocess. ThcRestrictionR^uh^mentprovidesnobasisforconcludingthat 



simple etching is materially different-i.e., patentably distinct-over chemical mechanical 
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polishing. 



Respectfully submitted, 



DavfsMunck,P.C. 
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